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Push for class actions Friendly deals
help M&A riseAlex Boxsell

The legal profession has voiced sup-
port for proposed reforms to make
the Supreme Court of NSW more
attractive to class action litigants, al-
though there are calls for consistency
in federal and state laws.

NSW Attorney-General John
Hatzistergos told The Australian Fi-
nancial Review on Friday that a new
bill would likely be introduced this
year, modelled on the Federal Court
of Australia Act’s Part IVA class ac-
tion regime, a copy of which has been
used in Victoria for about a decade.

The bill seeks to modernise NSW’s
outdated class action regime. Its
unpopularity means most commer-
cial class actions that could be filed
in either a federal or state court tend
to be filed in the Federal Court.

James Higgins, principal at plain-
tiff law firm Slater & Gordon, said
the NSW Supreme Court’s demon-
strated ability to deal with other liti-
gation efficiently and quickly would
only be enhanced with these reforms.

“It is the preferred commercial
court from time to time, so I can see
if matters are being issued in the
Federal Court only because they
don’t have a procedure there, that
might be a way to ensure they are
part of it,” he said.

The reforms would allow NSW to
attract not only class actions to do
with state laws – such as property,
environment and land-use claims or
claims against state government

bodies – but also shareholder and
financial adviser claims often heard
in the Federal Court. Recent exam-
ples of lucrative Federal Court share-
holder claims include those against
Centro Properties Group, AWB Lim-
ited and Aristocrat Leisure.

A spokesman for the Federal Court
said it supported “any reform that
will increase efficiency and assist liti-
gants to achieve just, quick and inex-
pensive outcomes” and it was pleased
NSW may adopt “Federal Court
rules that have proved highly success-
ful over the past two decades”.

Which court was best for running
class actions was always a choice for
litigants, the spokesman said, al-
though “it is clearly a major advan-
tage to be dealing with a national

court, with a consistent approach
and one that has successfully dealt
with many actions of this kind”.

“Different class action regimes in
different states and nationally are
not helpful. It just opens the opportu-
nity for more interlocutory litigation
around specific issues,” Mr Higgins
said.

Monash University class action
expert Vince Morabito said class ac-
tion laws could be improved by ensur-
ing courts were able to consider the
merits of substantive claims more
quickly than at present, and more
easily remove class representatives
“who are not adequately representing
the interests of class members”.

Consideration could also be given
to allowing “ideological plaintiffs”,
or those without the requisite “stand-
ing” to bring a claim, to file class ac-
tions, as well as to having a way for
the court to determine what pay-
ments litigation funders are entitled
to claim.

The latter would “eliminate or di-
minish the need for litigation funders
to restrict class members to those who
sign a funding agreement with them”.

The Victorian Supreme Court is
not seeking reform to its class action
regime, although, like other courts,
updates its procedures through prac-
tice notes.

It issued one last month to notify
the profession that class actions
would be managed by specific judges
to ensure they are run efficiently with
a focus on service to litigants.

Kate Burgess

Merger success rates have jumped in
the past financial year, says law firm
Freehills, which cites the growing use
of schemes of arrangements as proof
that friendly deals are on the rise.

Research on mergers and
acquisitions (M&A) by Freehills
found that 55 per cent of merger and
acquisition deals succeeded, against
49 per cent the year before.

In the 2010 financial year, a total
of 95 deals were announced, nearly
restoring activity to pre-financial
crisis levels.

There were 109 M&A deals in
2008 but only 72 were announced
during the height of the global
financial crisis in 2009.

Deal activity was on track to reach
pre-crisis levels in the first half, with
61 announced transactions, but fell
away sharply in the second half,
when just 34 deals were announced.

Freehills described 2010 as the
year of the “friendly deal”. Almost
60 per cent of deals were launched
with the initial recommendation of
the target board.

An increase in friendly approaches
was reflected in higher completion
rates, as boards were reluctant to lob
bids without first gaining the blessing
of the target company’s board.

Schemes of arrangements, which

require approval from both the court
and the target’s board, were more
prevalent last financial year.

The study found 40 per cent of
deals were structured as schemes
compared with 33 per cent the
previous year.

“Schemes have really come to the
fore,” Freehills M&A partner Simon
Reed said. “Now almost half of
deals are structured as schemes and
that’s indicative of a level of caution

in the market.” Mr Reed added that
he expected deal activity to rebound
after the federal election once the
resources tax arrangements were
bedded down. He said the number of
announced deals would increase
during fiscal 2011.

“Proportionately, I think friendly
deals and schemes will remain
flavour of the month, but I expect to
see more hostile takeovers – activity
will pick up pretty quickly in the
resources sector,” he said.

Investment bankers said they
expected more interest in Australian
companies from foreign bidders as
the global economy recovered.

AttorneyGeneral John Hatzistergos.
The number of announced
deals will increase during
fiscal 2011.
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