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PLAINTIFF law firm Maurice Blackburn has produced research that it says weakens 

the case for a proposed crackdown on class actions because it shows this form of 

litigation is relatively rare in Australia.  

The research, based on studies published in 2007 and 2010, shows the rate at which class 

actions are being filed in Australia is 17 times lower per head of population than in the US. 

The research has been made available to The Australian one week after Attorney-General 

George Brandis announced plans for a crackdown on plaintiff law firms and litigation funders 

in order to address conflicts of interest and deter what he described as opportunistic class 

actions. 
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Senator Brandis plans to convene a high-powered panel to advise him about conflicts of 

interest and moral hazards between plaintiff lawyers and litigation funding companies with a 

particular focus on lawyers who run class actions and finance them through their own 

corporate vehicles. 

Maurice Blackburn partner Andrew Watson said his firm’s research on the number of class -

actions indicated there was no need for a crackdown. 

And while Maurice Blackburn has established a litigation funder as a trust whose 

beneficiaries are principals of the law firm, Mr Watson said it was no longer proposing to 

finance the firm’s class actions. 

“It’s not entirely clear to us what drives Senator Brandis’s concerns in this regard,” Mr 

Watson said. 

The need for an advisory panel was not clear because the question of conflicts of interest had 

already been considered by the Australian Securities & Investments Commission and a 

regulation was in place. 

The Productivity Commission was also examining the litigation funding industry and had not 

yet released its final report, he said. 

“It just seems curious that in a constrained budget environment they are going to waste time 

and money looking at something that has already been looked at,” Mr Watson said. 

Senator Brandis said last week he had no criticism of what he described as genuine class 

actions that were the only way in which injured plaintiffs could obtain justice. 

But he said some class actions were being conceived by entrepreneurial lawyers who then 

sought out shareholder clients, primarily to make a profit. 

This comes soon after international law firm Jones Day produced research showing the total 

number of securities class actions filed and threatened in Australia is close to that of the US. 

The Maurice Blackburn figures show that, when all categories of litigation are considered, an 

average of slightly more than 14 class actions are filed each year in Australia’s Federal Court. 

It shows that, in the US, an average of 3340 class actions are filed in federal courts each year. 

This is the equivalent of slightly more than 258 class actions for every 24 million people — 

the population of Australia. 

The most recent data in the Maurice Blackburn research was published four years ago, but Mr 

Watson said he believed there had been no change in the number of class actions being filed 

in Australia. 

“In other words, on a population basis, there are about 17 times as many federal class actions 

in the US as there are in Australia,” he said. 

“So this notion that there is some form of equivalence is completely belied by the statistics.” 



The research, based on population figures of 24 million for Australia and 310 million for the 

US, covers all categories of class actions that were filed in federal courts in Australia and the 

US. 

The Jones Day research, compiled last month by Michael Legg and John Emmerig, focused 

on securities class actions and found that in the previous six months 11 class actions had been 

threatened or filed. 

They wrote that there only needed to be 12 filings a year to match the annual rate of US 

federal securities class actions once population differences were taken into account. 

Mr Watson said he believed the Jones Day research was an “artificial construct”, because the 

real issue was whether Australia was experiencing a class action explosion, not whether there 

had been an increase in a particular kind of class action. But when the cost to business of 

securities class actions is considered, a different picture emerges. 

Figures released last year by King & Wood Mallesons show that Australian companies 

outlaid a total of $480 million in 2012 to settle class action claims based on changes in the 

value of their securities. 

This was the highest annual payout from securities class actions and boosted the aggregate 

cost to business from 20 years of this form of litigation to more than $1 billion, the King & 

Wood Mallesons figures show. 

In February, Allens Linklaters published a paper that said while there had not been an 

explosion of shareholder class actions, there had been a marked increase and Australia had 

become the jurisdiction outside the US in which companies were most at risk of facing class 

actions. 

Australia’s first shareholder class action was launched in 1999. Since then, at least 30 others 

had been commenced but only four had gone to trial and none had proceeded to final 

judgment, the Allens paper said. 

“Most claims have settled in the lead-up to trial as both parties weigh up the uncertainties and 
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risks associated with a judgment and the costs of trial,” the Allens paper said. 

“Plaintiff law firms have focused on shareholder class actions as a significant business 

opportunity, particularly in the wake of the downturn in their personal injury practices 

following legislative reform,” it said. 

Mr Watson said the Allens data indicated that the number of shareholder class actions filed 

— as opposed to those merely threatened — was running at an average of just three a year. 

“If you compare the number of filings, there is simply no evidence of any outbreak, flood, 

whatever over the top language you want to use. 



“What is absolutely clear is we are a million miles away from the US in terms of number of 

actions. 

“What we do not have — as some suggest — is an outbreak of US-style litigation,” Mr 

Watson said. 

The litigation funder that was established by Maurice Blackburn, Claims Funding Australia, 

is a trust whose beneficiaries are principals of the law firm. 

Litigation funders charge a proportion of any damages awarded to the parties they finance. 

Australian solicitors are not permitted to charge this form of contingency fee. 

After Senator Brandis first voiced concern about this arrangement Maurice Blackburn 

withdrew an application in which it had been seeking a declaration from the Federal Court 

endorsing the firm’s proposal to run a class action that was to be financed by CFA. 

CFA is now active overseas, Mr Watson said. 

 


